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BRIEF rOR APPELLANTS.

Statement of the Case.

On October 14th, 1901, an involuntary petition in

bankruptcy was filed by the appellees against Jacob

Herzikopf, [Tr. pp. 4, 5 and 6]. The subpoena was

made returnable on October 9th; on the 19th day of

October the appellants herein, who are creditors of
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Jacob Herzikopf, appeared and filed a notice of motion

to dismiss, [Tr. p. 8], and also, on the I7th day of

October, filed a demurrer, [Tr. p. 9]. The motion to

dismiss was denied and the demurrer was overruled on

the 28th day of October, [Tr. p. 10]; ten days were al-

lowed intervenors to file an answer [Tr. p. 10]; within

ten da3'S, and on the 7th day of November, 1901, an

answer was filed raising an issue with respect to both

the ins Jvenc}' of the alleged bankrupt, and also of the

several acts of bankruptcy alleged in said petition and

in the said answer the intervenors demanded that the

issues thereb}' raised should be inquired of by a jury,

[Tr. pp. 10 and 11]. x'ln order of special reference was

made by the district judge referring the said issues to

one of the referees of the court, [Tr. p. 11]. The in-

tervenors moved to set aside the order of special refer-

ence, which said motion was denied, [Tr. pp. 11 and

12]. Thereafter an adjudication was made on the find-

ings of the referee, [Tr. p. 13], and the intervenors

have appealed.

Specification of Brrors Relied On.

A statement of the errors relied upon is embraced in

the transcript at pages 1 and 2, and in bri^f are that a

creditor of a bankrupt is entitled to a trial by jury with

respect to an issue of insolvency, or all issues, in fact,

except as otherwise provided in the bankruptcy act.
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ARGUMENT.

All issues of fact in Histrict Courts, except as
other^vise provided in bankruptcy proceed-
ing's, must be tried by a jury.

Revised Statutes Sec. 648-9, 566.

"All issues of fact, in cases in the Circuit and
District Courts, except as otherwise provided in

bankruptcy proceedings, must be tried by jury.''

Brandenburg on Bankruptcy, 316.

Section 19 (a) of the Bankruptcy Act provided that
"A person against whom an involuntary petition has
been filed shall be entitled to have a trial by jury, in

respect to the question of his insolvency, except as
herein otherwise provided, and any act of bankruptcy
alleged in such petition to have been committed, upon
filing a written application therefor at or before the
time within which an answer may be filed. If such
application is not filed within such time a trial by jury
shall be deemed to have been waived."

Section 19 (c) of the Bankruptcy Act provides that
"The right to submit matters in controversy or an al-

leged offense under this Act to the jury shall be deter-

mined and enjoyed except as provided by this Act, ac-

cording to the United States laws now in force, or such
as may be hereafter enacted in relation to trials by
jury."

From a construction of Section 19 {a} and {c) of the

Bankruptcy Act, it appears that no provisions specific-

ally denies a creditor a right to a trial by jury, and if

a creditor be denied such right it must be by virtue of

what is considered as the equitable nature of the Bank-

ruptcy Act. It has been held under the former Bank-

ruptcy Act that bankruptcy proceedings were of an

equitable nature and jury trials were not allowable.

Barton v. Barbour, 104 U. S. 126.
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But that distinction does not apply under the present

act unless the matter in controversy is of strictly

equitable cognizance;

Brandenburg on Bankruptcy, 316,

Otherwise a jury trial must be had.

"The act itself in some parts seems to require

this, as in the provision that a composition may
be set aside 'if upon a trial,' and that the judge

may revoke a discharge 'upon a trial if it shall ap-

pear,' the use of the word 'trial' implying a jury."

Brandenburg on Bankruptcy, p. 317.

That the Bankruptcy Act is not entirely equitable

in its nature appears from Section 2 of the Bankruptcy

Act, which provides that District Courts are "hereby

invested * * * with such jurisdiction at law and

in equity as will enable them to exercise original juris-

diction," etc. In No. 37 of the general orders in bank-

ruptcy, provision is made for both legal and equitable

remedies.

The right extends to cases in which the defendant is

charged with committing an offense in violation of the

Act.

Section 29 Bankruptcy Act.

The right of a creditor and the bankrupt to

either a defense or a trial by jury is iden-

tical.

It will not be seriously questioned that the bankrupt

himself may demand a trial by jury in proper time,

and that right must be granted.

Section 19 {a) Bankruptcy Act.

Day V. Beck, etc., 8 Am. Bkcy Rep. 175.
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Section 18 {d) of the Bankruptcy Act provides that a

bankrupt or any creditors shall have the right to "con-

trovert the facts alleged in the petition."

In Collier on Bankruptcy, 189, under subdivision

"defenses," the rule is laid down that any party may
oppose the adjudication whether he be the debtor or

one of his creditors, and that any defense which would

be open to the debtor is open to the creditor.

Section 18 [d) of the Bankruptcy Act provides that

"the bankrupt or any creditor may appear," etc.

Section 18 (d) of the Bankruptcy Act provides that

"if the bankrupt or any of his creditors, shall appear."

etc. Taking Section 18 altogether it is apparent that

it was intended that the bankrupt, or any of his credit-

ors, might assert the same defense and be entitled to

the same privileges with respect to the same, and it is

respectfully submitted that if a creditor is entitled to

all of the defenses of the bankrupt, that he is entitled to

all the privileges which will enable him to conduct

such defense.

It is respectfully submitted that the appellants being

entitled to a trial by jury, and that a demand therefor

having been made within the time allowed by law, and

that demand refused, and an adjudication made upon a

reference, that the adjudication herein should be set

aside.

Respectfully submitted,

Oscar Lawler,

Carroll Allen,

Attorneys for Appellants.




